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 1.  TIME:  9:00   CASE#: MSC18-00816 
CASE NAME: LEE VS WILKINS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear (by telephone). 

  

  
 2.  TIME:  9:00   CASE#: MSC18-00816 
CASE NAME: LEE VS WILKINS 
HEARING ON MOTION TO/FOR COMPEL LEE'S KINGSFORD EMAILS FILED BY 
JESSICA LEE 
* TENTATIVE RULING: * 
 

 Hearing required. 

Plaintiff moves to compel further responses to two Requests for Production of 

Documents, Number 32 and 76.  There are two primary issues here: (1) the scope of the 

requests, and whether, if construed broadly, they are objectionable; and (2) whether either side 

has waived its rights either by failure to move to compel or by failure to object. 

A. Statutory Provisions. 

Objections to a discovery request ordinarily are waived by failure to file a timely 

response.  A party may move for relief from the waiver, however, where the failure to serve a 

timely response was because of mistake, inadvertence, or excusable neglect, and has served a 

compliant response.  (§ 2030.290(a)(2), § 2031.300(a).) Even without such a motion, however, 

courts may relieve a party from the waiver.  (Deyo v. Kilbourne (1978) 84 Cal.App.3d 771, 785 

[“Objections must be interposed in a timely fashion, and, absent good cause for relief from 

default, a court will not consider belated objections or additional objections.”]  See also Mannino 

v. Superior Court (1983) 142 Cal.App.3d 776, 779 [trial court could entertain relief from waiver 

based on declaration provided in response to motion to compel, but where no reasonable 

excuse was provided, court should not have granted relief].) 

 Responding by not making objections, or making only generalized objections is 

sanctionable, and waives some objections, but the sanction does not ordinarily extend to the 

point of waiving the attorney-client privilege. (Code Civ. Proc., § 2030.210(a)(3); Korea Data 

Systems Co. Ltd. v. Superior Court (1997) 51 Cal.App.4th 1513, 1516; see also People ex rel. 

Lockyer v. Superior Court (2004) 122 Cal.App.4th 1060, 1072-1075.)   

Where a party finds the response to a request for production inadequate and seeks to 

compel further responses to a request for production of documents, it must file the motion within 

45 days. (Code. Civ. Proc., § 2031.310(c); see also Sexton v. Superior Court (1997) 58 
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Cal.App.4th 1403, 1409.)  The parties may extend the deadline if they “have agreed in writing” 

to do so.  (Id.)  A party may seek relief from the waiver, however, under Code of Civil Procedure 

section 473.  (Zellerino v. Brown (1991) 235 Cal.App.3d 1097, 1107.)  Even a waiver would not 

preclude plaintiff from demanding that the very same documents be produced at a deposition.  

(Code Civ. Proc. § 2025.310(a)(1); Carter v. Superior Court (1990) 218 Cal.App.3d 994, 997.)   

Notably, where no response is provided, however, a motion to compel a response is filed 

under section 2031.300, which does not contain a time limit.   

B. Procedural History 

Plaintiff served the discovery requests at issue on July 2, 2018.  No timely responses 

were provided.  Plaintiff moved to compel on October 1, 2018, including the assertion that all 

objections had been waived by failure to respond.  (This initial motion, filed under section 

2031.300, was not subject to the 45-day limit.)  On December 4, 2018, the parties stipulated to 

continue the motion from December 10, 2018 to February 4, 2019.  There is no evidence at that 

point of whether defendants indicated that they would seek relief from the waiver, though it 

seems likely that they would have done so.  Defendants served responses on January 14, 2019, 

which stated that non-privileged documents within the scope of the request would be provided.  

On January 29, 2019, plaintiff’s counsel wrote to the Court stating that the parties had agreed 

that the motion “will be taken off-calendar as the parties have resolved the discovery dispute.”  

(Emphasis added.) Previous plaintiff’s counsel states in a declaration filed in response to an 

order to show cause issued by the Court that “[b]oth sides agreed to provide limited written 

discovery responses, and continue any depositions or motion to compel until after the parties 

had full opportunity to  explore alternative dispute resolution. “  (Labar Dec., February 13, 2020, 

Par. 4.)  The Court held a Case Management Conference on February 14, 2019, at which 

counsel indicated that “discovery is ongoing and expected to finish around November.”  In 

February of 2019, defendant began working with a third-party vendor to collect the responsive 

documents, and they were uploaded to a platform.  There was some back-and-forth during 

spring and early summer of 2019, which included discussion of using agreed “search terms” to 

limit the scope of the request. (This suggests that overbreadth of the request was recognized by 

the parties as an issue.)  A mediation was set for July 16, 2019, and defendant made a large 

production of documents available electronically for a month for the purpose of the mediation.  

Defense counsel asserts that the parties agreed to extend the deadline for motions to compel to 

45 days after completion of mediation.  Mediation was completed, unsuccessfully, on July 30, 

2019.  Counsel again asserts that the motion to compel deadline was extended to September 

30 and again to November 30, 2019, which plaintiff does not dispute.    During some of this time, 

plaintiff was without counsel.  Lee’s original counsel’s motion to withdraw was granted by the 

Court on October 10, 2019, and served on Lee October 17, 2019.  No motion to compel was 

filed by November 30, 2019.  Lee’s new counsel did not substitute into the case until January 

15, 2020.  Current counsel began to more aggressively pursue the matter throughout 2020, and 

eventually filed this motion on November 16, 2020. On September 2, 2020, Plaintiff served 

another request for Production of Documents, seeking “all of Lee’s Kingsford mails.”  (The court 
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notes that this effort cannot be used to circumvent an expired deadline to file a motion to 

compel.)   

But as of January 29, 2019, the dispute shifted from the original issues in the response 

to compliance with the terms of the agreement reached among counsel.  Unfortunately, the 

terms of the agreement are not stated anywhere in the record, and it may have involved further 

negotiation.  It does appear to have included further extensions of the deadline to file a motion 

to compel (up until November 30, 2019). But the most recently agreed upon deadline expired 

when Lee was without counsel.  New counsel must, to some extent, take the case as he found 

it, although he could seek relief under section 473, which he has not done.  Based on this 

history, neither party is in a position to insist on strict enforcement of any waiver, and the Court 

will not require it.  

At a July 30, 2020, Case Management Conference, the Court directed defendants, with 

their consent, to “complete their production of all document responsive to plaintiff’s document 

requests to which they have no objection by August 31, 2020.”  Apparently, relatively little was 

produced.  An Informal Discovery Conference was held on November 13, 2020, after which 

defendants agreed to a further production by November 13. 

Even if defendant waived objections by failing to timely respond, the Court can grant 

relief on a proper showing.  Even if plaintiff lost the right to file a motion to compel by not filing 

within the stipulated deadline, the Court can grant relief on a proper showing made in a motion 

filed under Code of Civil Procedure section 473(b).   

Accordingly, the Court considers the issues on the merits, keeping in mind that each 

party is bound by whatever agreements it made. 

C. Nature of the Requests 

Request for Production number 32 sought “all documents constituting communications 

between you and Plaintiff.”  Request for Production Number 76 sought “all emails mentioning or 

referring to Plaintiff.”  Defendants contend that this does not mean “all of Lee’s Kingsford 

Emails.”  It is hard for the Court to understand what it does not include.  Number 32 includes any 

email in which Lee was the sender and defendants were the recipients, as well as any email in 

which Lee was the recipient and defendants were the senders.  Number 76 includes anything 

that mentions Lee, which includes communications between her and people outside of the 

organization, as well any email to or from a defendant in which Lee is mentioned.  If defendants 

had any doubt about the breadth of the request, they could have objected that the requests 

were vague and ambiguous.  The requests don’t appear to be ambiguous, they just appear to 

be quite broad.  But the Court cannot state that they are overbroad.  In a case such as this, any 

email to or from Lee, or mentioning Lee, has the potential to contain statements about her that 

are relevant to the issues in the case.  While privileged information appears to be potentially a 

significant issue for a number of the documents, the scope of the requests and their relevance 

to not appear to be a substantial issue. 
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It is difficult for the Court to issue an appropriate order, however, because the parties 

have not clearly identified what actually has been produced, or the exact nature of prior 

agreements.  The Court only knows at this point that (1) the requests are not facially overbroad, 

although it appears that the parties had discussed some limitation that involved use of search 

terms; (2) neither party has established what agreements were reached either just before 

January 29, 2019 or in the meet and confer process, which apparently continued into the fall of 

2019; (3) to the extent that documents were provided solely for use in the mediation, plaintiff 

cannot use them for any other purpose; (4) the fact that Lee had access to these emails, with 

confidentiality requirements, while working for defendants, means only that an appropriate 

protective order should be entered before the documents are produced; and (5) defendants are 

entitled to withhold documents based on privilege, but must produce an appropriate privilege 

log.  

 

 

  

 3.  TIME:  9:00   CASE#: MSC18-00816 
CASE NAME: LEE VS WILKINS 
SPECIAL SET HEARING ON: INFORMAL DISCOVERY CONFERENCE SET BY 
DEPT. 39 
* TENTATIVE RULING: * 
 
 Parties to appear (by telephone). 

  

 4.  TIME:  9:00   CASE#: MSC19-00312 
CASE NAME: COLEMAN VS. TRANS BAY 
HEARING ON MOTION TO/FOR TO APPROVE PAGA SETTLEMENT AND DISMISS 
PAGA CLAIM FILED BY GREG COLEMAN, RICHARD BOU 
* TENTATIVE RULING: * 
 
 To date, plaintiff has not submitted a proper ex parte application to file documents under seal, 
accompanied by a sealed, non-redacted version of the settlement agreement.  The matter is 
continued to February 18, 2021, 9:00 a.m. 
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 5.  TIME:  9:00   CASE#: MSC19-02550 
CASE NAME: BEAIRD VS WARREN 
HEARING ON MOTION TO/FOR QUASH SERVICE FILED BY JASON KRISTAL 
* TENTATIVE RULING: * 
 
 

Defendant Jason Kristal’s motion to quash service of summons is denied.  

Plaintiff’s opposition raises some procedural arguments. The Court has not addressed 

these arguments because Defendant’s motion fails on the merits.  

Defendant moves to quash service, but does not offer any evidence to contest service. 

Plaintiff filed a proof of service of summons showing that a registered processer server served 

Jason Kristal by substitute service. This creates a presumption of service. (Evid. Code §647; 

see, e.g. American Express Centurion Bank v. Zara (2011) 199 Cal.App.4th 383, 390.) Since 

Defendant has provided no evidence disputing service, the Court finds that Defendant was 

properly served with the Amended Summons and First Amended Complaint on August 8, 2020.  

Instead of providing evidence, Defendant argues that service and proof thereof were not 

accomplished before the time deadline set forth in the Rules of Court, the Court’s Local Rules 

and Code of Civil Procedure section 583.210(b).  

While not complying with the deadlines for service of a summons provided in the Rules 

of Court and the Local Rules can lead to dismissal of a case (Government Code §68608(b); 

Code of Civil Procedure §575.2(a)), dismissal is not appropriate if less severe sanctions would 

be ineffective and is not to be imposed on the party where it is the attorney’s fault. (Tliche v. Van 

Quathem (1998) 66 Cal.App.4th 1054, 1061.) Moreover, there is no authority that a violation of 

these rules may be invoked by a defendant seeking to quash service.  

Defendant also argues that Code of Civil Procedure section 583.210(b) supports this 

motion. Section 583.210(b) requires that “Proof of service of the summons shall be filed within 

60 days after the time the summons and complaint must be served upon a defendant.” (Code of 

Civil Procedure § 583.210(b).) The purpose of this section is to provide the Court with 

information about how a case is progressing and does not affect whether the Court has 

jurisdiction over a defendant. (Courtney v. Abex Corp. (1986) 176 Cal.App.3d 343, 346-347 

[discussing an earlier version of the statute].)  
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 6.  TIME:  9:00   CASE#: MSC20-01379 
CASE NAME: VASQUEZ VS VEEV GROUP, INC. ET 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFFS 1ST 
AMENDED COMPLAIN FILED BY EROTEK, INC., A MARYLAND CORPORATION, 
* TENTATIVE RULING: * 
 
 

The motion to strike is continued to March 4 at 9:00 a.m. in Department 39.  

Code of Civil Procedure section 435.5, subdivision (a) states:  

Before filing a motion to strike pursuant to this chapter, the moving party shall meet and 
confer in person or by telephone with the party who filed the pleading that is subject to 
the motion to strike for the purpose of determining if an agreement can be reached that 
resolves the objections to be raised in the motion to strike. If an amended pleading is 
filed, the responding party shall meet and confer again with the party who filed the 
amended pleading before filing a motion to strike the amended pleading. 

(Emphasis added.)  Aerotek has failed to show a compliant effort to meet and confer on the 
amended pleading which is the subject of its motion. Its attorney declares that he met and 
conferred with counsel for the plaintiff prior to any amended complaint being filed, but this does 
not meet the statutory requirement that he meet and confer again before filing a motion to strike 
targeted at the amended complaint. 

This matter is continued so that the parties can engage in a good faith meet and confer 
process that complies with CCP section 435.5. Aerotek shall file and serve a declaration 
showing compliance with the statutory requirements by February 18th. If the parties reach an 
agreement about any of the matters raised in the motion, the declaration shall include a 
description of these matters.  

 

  

 7.  TIME:  9:00   CASE#: MSC20-01379 
CASE NAME: VASQUEZ VS VEEV GROUP, INC. ET 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to March 4, 2021, 9:00 a.m. 
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 8.  TIME:  9:00   CASE#: MSC20-01637 
CASE NAME: RYAN TERRACE HOMEOWNERS ASSOCI 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLTFS 1ST AMENDED 
COMPLAINT FILED BY TAYLOR MORRISON OF CALIFORNIA, LLC 
* TENTATIVE RULING: * 
 
Before the Court is a motion to strike allegations regarding attorneys’ fees filed by Defendant 

Taylor Morrison of California, LLC (“Defendant” or “Taylor Morrison”). The motion relates to 

Plaintiff Ryan Terrace Homeowners Association (“Plaintiff” or “Ryan Terrace”)’s First Amended 

Complaint (“FAC”). 

Plaintiff’s claim for attorneys’ fees are premised on its second and fourth causes of action. 

However, as discussed in Line 9, below, Plaintiff has failed to allege facts sufficient to state a 

claim for either (2) violations and enforcement of governing documents or (4) breach of 

construction contracts. As a consequence, Plaintiff has not alleged a contractual or statutory 

basis for attorneys’ fees.  

The motion is granted, with leave to amend. 

  

 9.  TIME:  9:00   CASE#: MSC20-01637 
CASE NAME: RYAN TERRACE HOMEOWNERS ASSOCI 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of RYAN TERRACE 
HOMEOWNERS ASSOCIATION FILED BY TAYLOR MORRISON OF CALIFORNIA, 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer (the “Demurrer”) filed by Defendant Taylor Morrison of California, 

LLC (“Defendant” or “Taylor Morrison”). The Demurrer relates to Plaintiff Ryan Terrace 

Homeowners Association (“Plaintiff” or “Ryan Terrace”)’s First Amended Complaint (“FAC”). The 

FAC alleges causes of action for (1) violation of Civil Code §§ 896, 897; (2) violations and 

enforcement of governing documents; (3) breach of fiduciary duty; (4) breach of construction 

contracts; (5) strict liability; (6) negligence; and (7) breach of implied warranty. Defendant 

demurs to the second, third, fourth, sixth, and seventh causes of action. The sixth cause of 

action is not alleged against Defendant. The seventh cause of action is alleged against 

“Defendants,” but Plaintiff represents in its opposition that it is no longer alleging implied warrant 

against Defendant. (Opp. at 1:6-7.) 

For the following reasons, the Demurrer is sustained, with leave to amend. 

Request for Judicial Notice 

Defendant’s unopposed Request for Judicial Notice is granted. (Evid. Code. §§ 452, 453.) 

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
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42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Analysis 

Uncertainty 

As a threshold issue, the Court declines to sustain the Demurrer on the grounds of uncertainty. 

Uncertainty is a disfavored ground for demurring to a complaint. (See, e.g., Khoury v. Maly’s of 

California (1993) 14 Cal.App.4th 612, 616; 1 Weil & Brown, Civil Procedure Before Trial (The 

Rutter Group 2011) § 7:84, p. 7(l)-39.) A demurrer for uncertainty generally will be sustained 

only when the complaint is such that the defendant cannot even determine what it must respond 

to. (Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139.) 

  Violations and Enforcement of Governing Documents (2nd c/a) 

Defendant demurs to this cause of action on the grounds that Taylor Morrison no longer owns or 

has control over any portion of the Project. Specifically, that “[t]here is no statutory vehicle that 

permits the governing documents to be enforced against a developer that has no present 

interest in a common interest development.” (Dem. at 3:15-16.) In opposition, Plaintiff argues 

that it is not attempting to enforce traditional land-use equitable servitudes against Defendant 

but instead is attempting to enforce other obligations referenced in the CC&Rs. (Opp. at 4:4-6.) 

Specifically, Plaintiff argues that its “second cause of action seeks to enforce the standards of 

the [Right to Repair] Act incorporated as equitable servitudes in the CC&Rs.” (Opp. at 5:15-16.)  

The gravamen of Plaintiff’s second cause of action is Defendant’s alleged failure to pay 

assessments for units it owned (FAC ¶ 82), failure to build improvements (id. at ¶ 84), failure to 

operate the Project in a first class condition (id. at ¶ 86), failure to build the project in 

accordance with the Standards of residential construction (id. at ¶ 86), and alleged failure to 

adequately fund the reserves (id. at ¶ 87). Plaintiff alleges that as a consequence of these 

alleged failures, “elements of the Project were damaged, were left incomplete and/or unrepaired 

… including, but not limited to, those items previously identified as Project Defects[.]” (Id.)  

Although Plaintiff relies on Pinnacle Museum Tower Assn. v. Pinnacle Market Dev., LLC (2018) 

55 Cal.4th 223 and Market Lofts Cmty. Assn. v. 9th St. Market Lofts, LLC (2014) 222 

Cal.App.4th 924 to support its argument that it may enforce other obligations referenced in the 

CC&Rs against Defendant (see Opp. at 4:4-18), these cases are distinguishable from the facts 

alleged in the FAC. 

In Market Lofts, the court found that a homeowners association was a proper party to a 

declaratory relief action seeking declaration of rights under license agreement between two 
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developers because it was a directly named beneficiary under that agreement. Specifically, the 

association was a directly named beneficiary of the developers’ parking license agreement and 

was a direct contracting party to a parking sub-license agreement with one of the developers. 

In Pinnacle, the court permitted enforcement of an arbitration clause in the CC&Rs against a 

homeowner’s association, notwithstanding the fact the association did not come into existence 

until after CC&Rs were recorded and the association’s consent to arbitrate was not express but 

occurred by operation of law. 

Here, Plaintiff is not requesting specific performance or injunctive relief; instead, it seeks 

compensatory damages for Defendant’s alleged prior failure to comply with the CC&Rs. And in 

the absence of authority which would support an enforcement action against a former owner for 

breach of the CC&Rs, Plaintiff has failed to allege facts sufficient to state a claim for violations 

and enforcement of governing documents.  

Plaintiff’s grievance is understandable, in that it seeks only to remedy alleged violations of the 

CC&Rs that were committed during the time that Defendant was an owner and still subject to 

the requirements.  The fact that defendant is no longer an owner would not seem to be reason 

to exculpate it from liability for actions while still the owner.  Nonetheless, it appears that any 

relief for plaintiff will need to be provided through other causes of action. 

  Breach of Fiduciary Duty (3d c/a)  

Defendant demurs to this cause of action on the grounds that Plaintiff has failed to sufficiently 

plead the existence of a fiduciary duty between Plaintiff and Taylor Morrison, and that it is 

precluded from being asserted under the Right to Repair Act. 

In Opposition, Plaintiff argues that this cause of action sounds in fraud and is excluded from 

preclusion under section 943(a) of the act and that the Association has properly alleged a 

fiduciary duty against Defendant as well as self-dealing. 

“The elements of a cause of action for breach of fiduciary duty are: (1) existence of a fiduciary 

duty; (2) breach of the fiduciary duty; and (3) damage proximately caused by the breach.” 

(Stanley v. Richmond (1995) 35 Cal.App.4th 1070, 1086; see also Knox v. Dean (2012) 205 

Cal.App.4th 417, 432.) 

“Whether a fiduciary duty exists is generally a question of law. Whether the defendant breached 

that duty towards the plaintiff is a question of fact.” (Marzec v. Public Employees’ Retirement 

System (2015) 236 Cal.App.4th 889, 915.) “Before a person can be charged with a fiduciary 

obligation, he must either knowingly undertake to act on behalf and for the benefit of another, or 

must enter into a relationship which imposes that undertaking as a matter of law.” (Cleveland v. 

Johnson (2012) 209 Cal.App.4th 1315, 1338.) 

A developer’s liability to a homeowner’s association for breach of the basic fiduciary duty to act 

in good faith, exercise proper management, and avoid conflicts of interest is well settled. 

(Raven’s Cove Townhomes, Inc. v. Kruppe Development Co. (1981) 114 Cal.App.3d 783.) 

Efforts by Defendant to distinguish Raven’s Cove, supra, are unavailing. As the court there 
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noted, “a developer . . . may not make decisions for the Association that benefit [its] own interest 

at the expense of the association and its members . . . .” (114 Cal.App.3d at p. 799.)  

Plaintiff argues in Opposition that “Defendant as the Declarant under the CC&Rs, the promoter 

of the Association, and the initial owner of the units in control of the Association, owed 

Association a fiduciary duty to properly pay assessments and fund the reserve account.” (Opp. 

at 7:9-11, relying on Raven’s Cove Townhomes, Inc. v. Knuppe Develop. Co. (1981) 114 

Cal.App.3d 783, 799.) Raven’s Cove held that the directors of a condominium association have 

a fiduciary relationship to the homeowner/members and must perform their duties with good 

faith, reasonable diligence and due care. 

Plaintiff alleges that “Developer Defendants and Director Defendants, and each of them, who in 

law and/or fact qualified for and accepted their positions as officers and directors of Association 

from the Association’s inception and until members of Association were elected to those 

positions, owed Association and its members the fiduciary obligation to act in good faith and in 

the best interests of Association and its members[.]” (FAC at ¶ 93.)  

However, the FAC fails to identify specific individuals nor are there allegations that these 

unidentified directors acted in bad faith. Plaintiff’s conclusory allegation that “Developer 

Defendants and Director Defendants … made decisions for the Association that benefited 

Developer Defendants’ and Director Defendants’ pecuniary and private interests at the expense 

of the pecuniary and private interests of the Association” (FAC at ¶ 96) is insufficient. In the 

absence of this detail, Plaintiff has failed to allege facts sufficient to state a cause of action for 

breach of fiduciary duty.  

  Breach of Construction Contracts (4th c/a) 

Plaintiff’s breach of construction contracts cause of action is premised on a third party 

beneficiary theory. Defendant demurs to this cause of action on the grounds that this claim is 

subsumed within Plaintiff’s cause of action under the Right to Repair Act, and even if it were not, 

Plaintiff has failed to state sufficient facts to establish it is a third-party beneficiary under any 

purported construction contract. 

In Opposition, Plaintiff argues that separate causes of action for personal injury, fraud, or breach 

of contract are not prohibited by the Act, relying on McMillin Albany LLC v. Superior Court 

(2018) 4 Cal.5th 241, 256 and Civil Code § 943(a). Defendant also relies on McMillin, arguing 

that “contract-based causes of action, in order to be viable, must be based upon alleged 

breaches of distinct contractual rights that are not dependent upon the alleged defects 

supporting the claim for violation of Section 896.” (Dem. at 9:19-21.) 

McMillin does not bar the breach of construction contract cause of action. This claim sounds in 

contract and therefore is viable. (See Civ. Code § 943(a) [“[T]his title does not apply to any 

action by a claimant to enforce a contract”]; McMillan, supra, 4 Cal.5th at p. 249 [“the statute 

here leaves the common law undisturbed in some areas, expressly preserving actions for 

breach of contract, fraud, and personal injury. (§ 943, subd. (a)).”]; id. at 259 [“Nor does our 

holding embrace claims such as those for breach of contract.”].) 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   02/04/21 

 
 

- 11 - 

As a consequence, Plaintiff’s cause of action for breach of contract is outside the reach of the 

Act’s exclusivity. However, Plaintiff must still allege facts sufficient to state a claim for breach of 

contract based on a third-party beneficiary theory. It has not done so.  

“A third party beneficiary may enforce a contract expressly made for his benefit.” (Murphy v. 

Allstate Ins. Co. (1976) 17 Cal.3d 937, 943 (Murphy), citing Civ. Code, § 1559.) Status as a 

third-party beneficiary of a contract, however, does not grant a person the power to enforce any 

and every provision of the contract; rather, a third-party beneficiary “may enforce those 

promises directly made for him.” (Murphy, supra, at 943; accord, Sessions Payroll Management, 

Inc. v. Noble Construction Co. (2000) 84 Cal.App.4th 671, 680, quoting Murphy.) 

Here, Plaintiff’s FAC alleges generally that “Defendants, and each of them, entered into written 

agreements to provide services, labor and/or materials for the original design and/or 

construction of the Project” and that “the Association and its individual members as purchasers 

of units constructed within the Project were the intended and/or express third-party beneficiaries 

of said written agreements.” (FAC ¶ 102.) This is insufficient. Plaintiff “must plead a contract 

which was made expressly for [its] benefit and one in which it clearly appears that [it] was a 

beneficiary.” (Schauer v. Mandarin Gems of Cal., Inc. (2005) 125 Cal.App.4th 949, 957.) 

Plaintiff’s FAC does not identify a specific contract between Defendant Taylor Morrison and any 

other Defendant, nor does it identify a term that was intended for the benefit of the Association. 

In the absence of such factual allegations, Plaintiff has failed to allege a claim for breach of 

contract under a third party beneficiary theory. 

  

10.  TIME:  9:00   CASE#: MSC20-01973 
CASE NAME: SAARMAN VS. MILLS 
HEARING ON DEMURRER TO COMPLAINT of SAARMAN CONSTRUCTION, LTD. 
FILED BY ANTONY MILLS, RICHARD AVELAR & ASSOCIATES, RICHARD 
* TENTATIVE RULING: * 
 
 Hearing continued  by stipulation of the parties to March 4, 2021 at 9 a.m. 

  

11.  TIME:  9:01   CASE#: MSC20-01334 
CASE NAME: DASIA SEABROOKS VS CAR DEALER 
SPECIAL SET HEARING ON: INFORMAL DISCOVERY CONFERENCE SET BY 
DEPT. 39 AT THE 1/6/21 CMC 
* TENTATIVE RULING: * 
 
The parties have filed a “Joint Statement” indicating that they have resolved the discovery 
dispute.  The matter will go off calendar. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   02/04/21 
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12.  TIME:  9:02   CASE#: MSC20-01334 
CASE NAME: DASIA SEABROOKS VS CAR DEALER 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER AND REQUEST FOR 
SANCTIONS FILED BY CAR DEALER PROMOTIONS INC 
* TENTATIVE RULING: * 
 
 The parties have filed a “Joint Statement” indicating that they have resolved the discovery 
dispute.  The matter will go off calendar. 

 


